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Anayasa Yargisinin Mesrulugu,
Sinirlari ve Toplumsal Uzlasmanin
Korunmasi Fonksiyonu

Legitimacy and Limits of Constitutional Jurisdiction and
Its Protective Function for the Social Contract

Prof. Dr. Zafer GOREN&

Oz:

Anayasa normlarinin zorunlu olarak genel ve igeriklerinin belirsiz olusu nedeniyle anayasa yargisi daima,
bir 6lcude hakemsel ve iradeci bir unsur icerecektir.

Bu nedenle yasama erki ile Anayasa Yargisi arasinda anayasal dizen tarafindan sart kosulmus olan den-
geyi bozmadan anayasal gdrevini yerine getirirken ne kadar ileri gidilebilecegini bilmek Anayasa yargi-
cinin bilgeligine birakilmistir.

Anahtar Kelimeler:

Anayasa Yargisi, Anayasanin mesrulugu, Anayasa yargisinin sinirlari, norm denetimi, Yasama Erki.

Abstract:

The Constitutional Jurisdiction will always be voluntarist and act as referee because of the fact that
Constitutional norms are necessarily general and their content is ambiguous.

Because of this, deciding in constitutional duty of how far to reach a compromise between Legislative
Power and the Constitutional jurisdiction without compromising the balance stipulated by the
constitutional order has been left to the wisdom of adjudicators.

Keywords:

Constitutional jurisdiction, The legitimacy of the Constitution, The Limits of the Constitutional Jurisdiction,
Review of Norms, Legislative Power.

n istanbul Ticaret Universitesi, Hukuk Fakiiltesi, Anayasa Hukuku Anabilim Dali
E-posta: zgoren@ticaret.edu.tr; Orcid Id: 0000-0001-7115-1496.
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Kulturel Ozerklik Uygulamasinin
Hukuki Cercevesi*)

Legal Framework of Cultural Autonomy

Dr. Ars. Gor. Dilan MIZRAK™5

Oz:

Farkli etnik gruplardan muitesekkil ve bu gruplarin birbirleriyle ¢catisma halinde oldugu pek ¢ok devlet,
sdzkonusu catismalari sonlandirmanin bir yolu olarak Ulke igcinde 6zerklik uygulamayir benimsemistir.
Ulkede yasayan etnik gruplar belli bélgelerde yodun yasamaktaysa bolgesel ¢éziimler giindeme gelmis,
ancak bu gruplar, ulkenin farkli bdlgelerine dagilmissa; etnik, dilsel, dinsel farkliliklar1 olan gruplara
bu alanlara 6zgl olarak kendilerini yonetme imkani saglanmistir. Kiltirel 6zerklik olarak adlandirilan
bu uygulama Dogu Avrupa’da daha ¢ok benimsenmis olup, bu llkelerde Anayasa ile glivence altina alin-
mistir. Kiltirel 6zerklik, bir azinlik grubunun kimlik sorununda temel alanlar olan dil, kiltir ve egitim
konusunda uygulanmakla birlikte bazi hallerde, kultirel kimlik haklarinin saglanmasi azinhk olan kisiler
bakimindan yeterli olmamakta, hukuken taninmis, yetkili bir kamu kurumu olan kiltiirel 6zerk yapinin
varliginin azinhk i¢in daha etkili bir giivence sagladigi gérilmektedir.

Anahtar Kelimeler:
Ozerklik, Kulturel Ozerklik, Bireysel Ozerklik, Kulturel Kimlik Haklari, Azinlik Haklari.

Abstract

Many states that are composed of different ethnic groups and where these groups are in conflict have
adopted autonomy regulations in the country as away to end these conflicts. In case these ethnic groups
in the country live intensely in certain regions, regional solutions have come to agenda; however, if
those groups that have ethnic, linguistic, religious diversities have been dispersed to different regions of
the country, they have been granted the opportunity to govern themselves concerning these diversities.
This implementation called as cultural autonomy is broadly adopted in East Europe countries where it
is guaranteed constitutionally. While cultural autonomy is implemented mainly in those fundamental
scopes of identity issue like language, culture and education, in some situations, ensuring just the
cultural identity rights may not be sufficient. The existance of a cultural autonomous institution that
is a legally authorised public body is seen to present a more effective security for the minority group.

Keywords:
Autonomy, Cultural Autonomy, Individual Autonomy, Cultural Identity Rights, Minority Rights.

(> Bu makale, Ankara Universitesi Sosyal Bilimler Enstitiisi Kamu Hukuku Doktora Programinda hazirlanan ve
18.12.2015 tarihinde savunulan "Bir Etnik Catisma Cozim Yontemi Olarak Ozerklik" baglkli doktora tezi esas
alinarak hazirlanmistir.

(M Ankara Universitesi, Hukuk Fakiiltesi, Genel Kamu Hukuku Anabilim Dali,

E-posta: dilanmizrak@yahoo.com; Orcid Id: https://orcid.org/0000-0003-3535-6691.
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Kuzey Kibris Turk Cumhuriyeti

Anayasa Mahkemesi'nin 2016 ve 2018 Yillari
Arasinda Verdigi Kararlarda Gundeme Gelen
Onemli Anayasal Sorunlardan Bir Kesit -
Turkiye ile Karsilastirmali Bir Inceleme

The Significant Constitutional Problems Appearing from the Judgments
of the Turkish Republic of North Cyprus Constitutional Court Between
2016 and 2018 - A Comparative Analysis With Turkey

Prof. Dr. Fazil SAGLAM
Ars. Gor. Sila TATLIDIL#®

Oz:

Calismada Kuzey Kibris Tirk Cumhuriyeti Anayasa Mahkemesi’nin (K.K.T.C. AYM) 2016 ve 2018 yillari
arasinda verdigi kararlarda gindeme gelen 6nemli anayasal sorunlar Turkiye ile karsilastirmali olarak
islenmistir. Guncel boyutu olan bu sorunlar, her iki Glke agisindan ufuk agici ve verimli bir bilimsel tartis-
maya zemin olusturacak 6zellikler tasimaktadir. inceleme sonunda varilan sonuglar séyle 6zetlenebilir.
K.K.T.C. AYM, kendi yetki alani icinde kalmaya 6zen gostermekle birlikte, normun dizenledigi nesnel
alanda normun unsuru niteligi kazanan kesitin (norm alaninin) zaman igindeki degisimini gézlemleyerek,
bu degisime ayak uydurmaya c¢alismaktadir. Kararlarda belirledigimiz bir baska 6zellik, K.K.T.C. Anaya-
sasi’nda (K.K.T.C. AY) yer alan hak ve dzgurliklerden her birinin yapisi ve niteliginden kaynaklanan ce-
sitliligin ve farklihgin Mahkemece isabetle degerlendirilmesi ve dolayisiyla genel sinirlama egiliminden
olabildigince uzak kalabilmesidir. Bunda Avrupa insan Haklari Sézlesmesi (AiHS) ile kurulan paralelligin
onemli bir pay! vardir. Kararlarin genel gelisim ¢izgisi, yasama, yuriitme ve yargl organlarinin uyum
icinde ¢alismalari halinde, Anayasa degisiklijine gerek kalmadan 6nemli sorunlarin ¢ézllebilecegini gos-
termektedir. Zaten K.K.T.C. AY’In degistirilmesindeki glg¢lik, bdyle bir uyumu zorunlu kilmaktadir. Buna
karsilik Anayasa’ya gore, soyut norm denetimini harekete gecirecek olan iki kategori arasindaki nitelik
farkini gézden kacirmis olmasi, gerekgelerde zaman zaman yapay ve gereksiz aciklamalarin yer almasi,
elestiri konusu yapilabilir. Ancak, Mahkeme’nin ictihatlarindaki genel gelisim ¢izgisi, bu eksikligin de ilk
firsatta asabilecegine isaret etmektedir.

Anahtar Kelimeler:

Norm Alani, Hakkin Ozii, Uluslararasi Andlasmalarda Yargisal Denetim, Toplu i§ Sézlesmesinde Ust Sinir, Askeri
Yarginin Ozgil Alani, Prematiire Dava, Yurirligu Durdurma.

n Yakin Dogu Universitesi, Hukuk Fakiiltesi,
E-posta: saglamfazil@gmail.com; Orcid Id: https://orcid.org/0000-0002-7298-1122.

) Yakin Dogu Universitesi, Hukuk Fakiiltesi,
E-posta: sila.tatlidil@neu.edu.tr; Orcid Id: https://orcid.org/0000-0003-1921-8475.
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Abstract:

This study aims to examine main constitutional issues discussed in the decisions of Turkish Republic of
Northern Cyprus (T.R.N.C.) Constitutional Court between 2016-2018 in comparison with Turkey. These
up-to-date issues have stimulating and fruitful scientific characteristics for both countries. The results
of the study can be summarized as follows. Constitutional Court of the T.R.N.C., while taking care to
remain within its jurisdiction, tries to keep up with the change by observing the change of the cross-
sectional area (norm area). Another characteristic that we observe in the Court decisions is the fact
that the diversity arising from the nature of each of the rights and freedoms set out in the T.R.N.C.
Constitution can be assessed as accurately as possible by the Court and therefore the Court avoids as
far as possible from the general limitation tendency. As for that, inspiration comes from the European
Convention on Human Rights (ECHR). The case load of the European Court of Human Rights shows
that major issues could be solved without any constitutional amendments if the state powers work
in harmony. Thus, hardship on amending the T.R.N.C. Constitution necessitates such harmony. On the
other hand, there are certain points that can be criticized such as; to miss characteristic differences
that trigger abstract review of norms and artificial and unnecessary explanations that can be observed
in some Court judgments. Yet, the case load of the Constitutional Court of the T.R.N.C. indicates that
such critiques could be overcome.

Keywords:

Norm Area “Normbereich”, The Essence of the Right, Judicial Review in International Conventions, The Upper
Limit in the Collective Bargaining Agreement, Area of Military Jurisdiction.

Kadir Has Universitesi | Hukuk Fakiltesi Dergisi |[Haziran 2019 |Cilt: 7 - SayI 1



OZEL HUKUK



Ozel Hukuk KHASHFD C. 7 - S. 1 - Haziran 2019 -s. 79-97

Tapu Sicilinin Yolsuz Tutulmasindan
Dogan Zararlardan Devletin Sorumlulugu
ve Gorevli Yargl Yeri

Responsibility of the State in Damages Arising from Keeping
the Title Deed and Place of Jurisdiction

Do¢ Dr. Mustafa AVCI&
Dr. Huseyin BILGIN®)

Oz:

Bu calismamizda 01.01.2002 tarihinde yurirlige giren Medeni Kanunun 1007. maddesinde dizenlenen
tapu sicilinin tutulmasindan dolayr dodan zararlarda devletin sorumluluju konusu, mevcut hikimden
hareketle uygulamadaki durumdan ve doktrindeki gérislerden hareketle ele alip incelenmistir. Tapu
sicilinin yolsuz tutulmasindan dolayi ortaya ¢ikan bir zarar s6z konusu olmaktadir. Bu zararin tazmini ko-
nusunda gorevli yargi kolu ise kanaatimizce idari yargi mercileri olmalidir. Zira burada zararin dogumuna
neden olan islemi idare tarafindan tesis edilen bir islem oldugu gibi; s6z konusu bu islem nedeniyle zarar
gorenini aleyhine dava acacagl kurumda bizzat idarenin kendisidir.

Anahtar Kelimeler:
Tapu Sicili, Devletin Sorumlulugu, Yolsuz Kayit, Ricu, Sorumluluk.

Abstract:

In this study, the responsibility of the state in damages arising from keeping the title deed registered in
Article 1007 of the Civil Code, which came into force on 01.01.2002, has been examined and examined
from the current situation and from the situation in practice and the opinions in the doctrine. Damage
caused by the deeds of the land registry has been damaged. The judicial branch responsible for the
compensation of this loss should be the administrative judicial authorities. Because the process that
caused the birth of the damage is a process established by the administration; it is the administration
itself, in the institution where it will file a lawsuit against the person who is hurt because of this
transaction.

Keywords:
Land Registry, Responsibility of the State, Record of Corrupt, Recourse, Responsibility.

(> Anadolu Universitesi, Hukuk Fakiltesi, idare Hukuku Anabilim Dali Bagkani,
E-posta: mavci4d@anadolu.edu.tr; Orcid Id: https://orcid.org/0000-0002-5182-2499.

(*>Konya Bolge idare Mahkemesi, 2. idari Dava Dairesi Uyesi,
E-posta: huseyinbilgin22@hotmail.com; Orcid Id: https://orcid.org/0000-0002-5182-2499.
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Icra ve Iflas Hukuku Yonuyle
Kripto Paralara lliskin Bazi Meseleler

Some Issues Regarding Cryptocurrenies from the Perspective
of Debt Enforcement and Bankruptcy Law

Prof. Dr. iur. Fatih BILGILI®
Ars. Gor. M. Fatih CENGIL®

Oz:

Blockchain temelinde isleyen kripto paralarin kullanimi, dinya genelinde oldugu gibi Ulkemizde de
yayginlasmaktadir. Parayla ifade edilebilen bir deder olan kripto paralar, kisinin malvarligini olusturan
degerlerdendir. Calismamizda kripto paralara iliskin icra takibine, bunlarin haciz ve iflas yoluyla takip
edilip edilemeyecegine, ihtiyati hacze ve tasarrufun iptali davasina konu olup olamayacagina deginile-
cektir.

Anahtar Kelimeler:
Kripto Para, Bitcoin, icra, Haciz, iflas.

Abstract:

The use of cryptocurrencies running on the basis of Blockchain is getting more and more common in our
country as well as all around the world. Cryptocurrencies, a value equivalent to money, is one of values
that constitutes the property of a person. In this study, it will be discussed enforcement proceeding
with regard to cryptocurrencies, whether cryptocurrencies can be pursued through attachment and
bankruptcy and whether they can be subject to lien and action for rescission of disposition.

Keywords:
Cryptocurrency, Bitcoin, Enforcement, Attachment, Bankruptcy.

@ Cukurova Universitesi, Hukuk Fakiltesi, Ticaret Hukuku Anabilim Dali,
E-posta: fatih.bilgili@gmail.com; Orcid Id: https://orcid.org/0000-0001-6245-7477.

<) Cukurova Universitesi, Hukuk Fakiltesi, Ozel Hukuk (Ticaret Hukuku) Anabilim Dali,
E-posta: m.fatihcengil@gmail.com; Orcid Id: https://orcid.org/0000-0002-6443-1075.
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Sinirasan Sozlesmelere lliskin Meseleler:
Sozlesme Alacagindan Uclncu Kisilerin
Sorumlu Tutulmasi Cercevesinde
Zamanasimi Defisinin lleri Sturilmesine
Iliskin Bir Vaka Incelemesi

Issues Related to Cross Border Contracts: A Case Study of the
Presumption of Statute of Limitations in the Framework of
the Keeping the Third Persons’ Responsibility for the Contract

Prof. Dr. Haci CAN&
Ars. Gor. EKin TUNAZ

Oz:

Giderek yayginlasan sinir asan sézlesmelere iliskin spesifik sorunlarla karsilasiimaktadir. Bu baglamda
6zellikle uyusmazliklarin hangi mahkemede gorulecedi ve hangi hukuk kurallarina tabi tutulacag! gibi
hususlar basli basina bir mesele olarak ortaya ¢ikmaktadir. Ayrica milletlerarasi sézlesme normlarinin
icerigine iliskin 6nemli uygulama sorunlari da s6z konusu olabilmektedir. Bu milletlerarasi 6zel hukuk
meselelerine agiklik getirmek amaciyla hazirlanan galismada, somut bir uyusmazlik ¢ercevesinde sozi
edilen meselelere iliskin inceleme ve degerlendirmeler yapilmaktadir.

Anahtar Kelimeler:

Sinar Asan Mal Satimi, Milletlerarasi Yetkili Mahkeme, Uygulanacak Hukuk, Yabanci Mahkeme Kararinin Tenfizi,
Sirketlerin ihyasi, Uglincii Kisilerin Sorumlulugu, Zamanasimi.

Abstract:

Specific problems have been encountered with the increasingly cross-border agreements. In this context,
this study examines, in particular, the issue of the statute of limitations, in addition to matters such as
which courts are competent, the applicable law and which material norms to be applied. The aim of
this study is to clarify the issue and to give explanations with a case study.

Keywords:

Crossborder Sales of Goods, The International Court of Competent Jurisdiction, The Applicable Law, The
Enforcement of Foreign Court Decision, Revival of Company, Responsibility of Third Parties, Statute of Limitations.

n Dokuz Eylill Universitesi, Hukuk Fakiltesi, Milletlerarasi Ozel Hukuk Anabilim Dali Bagkant,
E-posta: haci.can@deu.edu.tr; Orcid Id: 0000-0003-4440-2530.

*1Dokuz Eylil Universitesi, Hukuk Fakiiltesi, Milletlerarasi Ozel Hukuk Anabilim Dall,
E-posta: ekin.tuna@deu.edu.tr; Orcid Id: 0000-0002-4124-0831.
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Turk Hukuku ve Uluslararasi
Insan Haklari S6zlesmeleri Kapsaminda
Evienme Hakki

The Right to the Marriage within the Scope of Turkish Law and
International Human Rights Conventions

Ars. Gor. Aysu OZCAN2

Oz:

Bu ¢alismada evlenme hakkinin ne anlama geldidi, evlenme hakkinin neleri kapsadiginin tzerinde durula-
rak Turk hukukunda ve uluslararasi insan haklari s6zlesmeleri kapsaminda evlenme hakkina iliskin dizenle-
meler incelenecektir. Tirk hukukunda, evlenme hakkiyla ilgili olarak diizenleme bulunmamasi durumunda
ise Anayasanin haklari diizenleyen ilgili bolumlerinden hangisinde yer almasi gerektigi ve bunlarin dayana-
ginin neler oldugu doktrindeki tartismalar ¢ergcevesinde aciklanacaktir. Ayrica Anayasa Mahkemesi’nden ve
Avrupa insan Haklari Mahkemesi’nden 6rnek olaylar ele alinarak degerlendirmeler yapilacaktir. Uluslarara-
sI hukukta ise hangi s6zlesmelerin evlenme hakki kavramina yer verdigine deginilecektir.

Anahtar Kelimeler:

Evlenme, Evlenme hakki, Avrupa insan Haklari Mahkemesi, Tiirkiye Anayasa Mahkemesi, Evlenme Engelleri,
Evlenme Sartlari.

Abstract:

In this study, the regulations on the right to marry under Turkish law and international human rights
conventions will be examined with an emphasis on what the right of marriage means and what the right
to marry is covered. In the Turkish law, if there is no regulation on the right to marry, it will be explained
in the context of the doctrine about which of the relevant sections of the Constitution which regulate
rights and what their basis is. In addition, case studies from the Constitutional Court and the European
Court of Human Rights will be evaluated. In international law, it will be mentioned which conventions
involve the concept of the right to marry.

Keywords:

Marriage, The Right to Marry, European Court of Human Rights, Turkish Constitutional Court, Marriage Barriers,
Marriage Conditions.

n Gaziantep Universitesi, Hukuk Fakiiltesi, Medeni Hukuk Anabilim Dall,
E-posta: av.aysuozcan@gmail.com; Orcid Id: https://orcid.org/0000-0002-6279-6548.
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